
DECEMBER 2014  WWW.STEP.ORG/JOURNAL29

T A X  T R A N S P A R E N C Y  P H I L I P  M A R C O V I C I

Global tax 
transparency:  

the need for  
effective dialogue

WHY THE WEALTH-MANAGEMENT INDUSTRY MUST BE MORE PROACTIVE  
IN SHAPING POLICY ON TAX TRANSPARENCY 

By Philip Marcovici

ABSTRACT
• The tax landscape for wealth-owning families  

has been fast-changing – a positive development.  
But the road to transparency is not a smooth  
one. Implementation of automatic exchange of 
information will not be without problems, and among 
these will be the question of whether all countries are 
ready for full transparency. An alternative system is 
urgently needed for those that are not.

• The wealth-management industry and traditional 
offshore financial centres have directly or indirectly 
supported the misuse of bank secrecy to the 
detriment of both interested governments and 
wealth-owning families, who are increasingly 
realising that, apart from being the right thing, tax 
compliance can be far cheaper and safer than tax 
evasion. Wealth-owning families need to hear the 
truth, and to be guided by their advisors as to how 
to best navigate a fast-changing and increasingly 
transparent landscape.

• The wealth-management industry has not done a 
good job of proactively leading on developments in 

and around growing transparency. To a large extent, 
the industry has been reactive, defending the past 
rather than working out how best to cooperatively 
address the needs of all stakeholders. This lack of 
strategy has resulted in the future of the industry 
being dictated not by the industry itself, but by 
others, including onshore governments, which 
themselves are not necessarily achieving their  
real objectives. 

•  For many years, arguments on behalf of offshore 
centres seeking to preserve the past have focused 
on the notion of a ‘level playing field’, pointing  
to bank secrecy and the use of opaque structures  
in countries such as the US as a rationale for 
continuing past practices. The reality, however,  
is that onshore countries have every right to tax 
their residents (and sometimes citizens), as well as 
foreigners who invest in their countries. But onshore 
governments need help from those who really 
understand the world of trusts and other tools used 
by wealth owners to arrive at ways to balance the 
need for information with proper privacy protection. 

OPINION
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The industry failing to recognise this reality has led 
to a tsunami of over-reaction, to the detriment of 
the industry and the families it serves. 

• Professional associations, such as STEP, have  
a special and important role to play in not only 
educating their own members on global change,  
but also in helping to educate onshore and offshore 
governments and smoothing out the rough road to 
transparency ahead. To date, the industry has not 
done enough. 

THE TAX LANDSCAPE for wealth-owning 
families has been fast-changing. Transparency and 
tax compliance are moving towards becoming the 
norm. This is a positive development, given the 
financial challenges faced by governments seeking 
to address the needs of their populations and the 
growing inequality of wealth. But the road to 
transparency is not a smooth one.

For many years, the wealth-management 
industry has directly or indirectly supported the 
misuse of bank secrecy to the detriment of both 
interested governments and wealth-owning 
families, who are increasingly realising that, apart 
from being the right thing, tax compliance can be 
far cheaper and safer than tax evasion. There have, 
of course, been a number of voices pushing for 
transparency and compliance over the years, but 
the approach of too many in the industry has been 
to resist change and to perpetuate the ways of the 
past – ways that are inappropriate in today’s world. 

Wealth-owning families need to hear the truth, 
and to be guided by their advisors as to how to best 
navigate a fast-changing and increasingly 
transparent landscape.

In the case of the private banking and trust world, 
secrecy all too often was the basis for planning, 
with aggressive or outright evasive approaches 
being adopted on the logic that ‘no one would  
ever find out’. Indeed, private banks and trust 
companies in a number of jurisdictions marketed 
bank secrecy, and, in effect, tax evasion, as a luxury 
product, available to those with the wealth and 
contacts needed to attract them offshore. In this 

regard, it is easy to think of Switzerland as the 
dominant player, but it would be a mistake to fail to 
recognise that the issues of abuse of bank secrecy 
and tax evasion are not exclusively Swiss issues – 
they are and will continue to be global issues.

The wealth-management industry has not done  
a good job of proactively leading on developments 
in and around growing transparency. To a large 
extent, the industry has been reactive, defending 
the past rather than working out how best to 
cooperatively address the needs of all stakeholders. 
This lack of strategy has resulted in the future  
of the industry being dictated not by the  
industry itself, but by others, including onshore 
governments, which themselves are not  
necessarily achieving their real objectives. 

For many years, arguments on behalf of offshore 
centres seeking to preserve the past have focused 
on the notion of a ‘level playing field’, pointing  
to bank secrecy and the use of opaque structures  
in countries such as the US as a rationale for 
continuing past practices. The reality, however,  
is that onshore countries have every right to tax 
their residents (and sometimes citizens), as well  
as foreigners who invest in their countries. But 
onshore governments need help from those who 
really understand the world of trusts and other 
tools used by wealth owners, to arrive at ways to 
balance the need for information with proper 
privacy protection. The industry failing to 
recognise this reality has led to a tsunami of  
over-reaction, to the detriment of the industry  
and the families it serves. 

Over-reaction by governments has ranged  
from punitive and overly intrusive reporting  
and taxpaying requirements associated with  
the use of trusts to aggressive attacks on private 
banks and others for past practices. 

Professional associations, such as STEP, have  
a special and important role to play in not only 
educating their own members on global change, 
but also in helping to educate onshore and offshore 
governments and smoothing out the rough road to 
transparency ahead. To date, the industry has not 
done enough. 
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It is time to be far more proactive, to the benefit 
of all stakeholders.

ADVISORS NEED TO LOOK  
BEYOND THEIR OWN BORDERS
Many things have been happening to help move  
the world towards transparency, and the Swiss 
landscape in particular has been changing quickly 
and in a very public way. These changes are also 
happening on a global basis, but with somewhat 
less of an effect in some places than others. The 
reality, again, is that the issue of misuse of bank 
secrecy and tax evasion is a global one. 

Interestingly, but not surprisingly, respect of tax 
laws seems to have carried greater sway when the 
laws involved were those of the jurisdiction or 
advisor involved, rather than those of another 
country. For example, it is not unusual to see 
American private banks with a history of being  
far more careful about US tax evasion than the 
evasion of taxes of other countries by their clients. 
Similarly, UK, Dutch, French and other banks  
seem to have displayed greater sensitivity to what 
they do with clients from their own countries, as 
opposed to others. Typical private banking centres 
such as Switzerland developed an attitude that the 
laws of other countries were simply not relevant, 
with Swiss bank secrecy and related rules being  
the only ones to pay attention to.

The adoption of varying standards of ethics on  
the issue of tax compliance has also extended to  
the community of professional advisors and others 
involved in the industry. In my experience, even  
top tax lawyers in Miami and New York tend to  
pay far more attention to the question of US tax 
compliance than the tax compliance of global 
families in their home countries. Today’s advisor 
(and, frankly, yesterday’s should have also done  
this) must look at tax compliance as a global issue, 
meaning that, when a Venezuelan or Mexican invests 
in the US and is guided by a US tax lawyer, that 
lawyer must properly liaise with Venezuelan or 
Mexican advisors to ensure that the overall approach 
adopted is tax-compliant not only in the US, but in all 
relevant jurisdictions of residence and investment.

Undeclared funds are a global problem, and 
measurement of the amounts involved is very 
difficult. The Tax Justice Network has reported the 
figures involved to be as high as USD30 trillion. 
Oxfam has estimated that, if taxes were properly 
paid by those earning the income involved, global 
poverty would be eliminated twice over.

PROBLEMS ON THE EXPRESS TRAIN TO 
AUTOMATIC EXCHANGE OF INFORMATION 
There is now rapid progress towards the adoption 
of global approaches to automatic information 
exchange, a dramatic departure from the methods 
of information exchange of the past, such as 
information exchange upon request. This progress 
is based on the work of, among others, the US, the 
UK, the OECD and the EU. 

The US has made great progress in implementing 
its Foreign Account Tax Compliance Act (FATCA) 
approach to tax compliance, and this has, in turn, 
made it easier for the OECD, with the support of 
the UK and others, to use FATCA as a basis for the 
development of a global standard for automatic 
information exchange. Automatic exchange of 
information, particularly when linked to FATCA-
like approaches that focus on the role of banks and 
other financial intermediaries in documenting the 
ultimate beneficial ownership of vehicles such as 
companies and trusts, represents a sea change and 
the full involvement of the financial services 
industry in tax compliance and enforcement.

The ability of automatic information exchange  
to address the global issue of undeclared funds  
is substantial. An important, but sometimes 
overlooked, element of tax enforcement relates  
to the move to have anti-money laundering rules 
include tax crimes as predicate offences – something 
that has already been introduced in many parts  
of the world, including the UK, Singapore and  
Hong Kong. Through changes to EU anti-money 
laundering rules and the initiatives of the Financial 
Action Task Force, we are a short number of years 
away from comprehensive anti-money laundering 
rules in key financial centres that include tax 
offences as anti-money laundering offences.
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Combining the impact of anti-money laundering 
rules that are effectively enforced (today, they  
are not) with bilateral and other automatic 
information exchange arrangements, the amount 
of undeclared money should be significantly 
reduced. A bank, for example, in a traditional bank 
secrecy country (of which there are many, such  
as the US, Switzerland and Singapore) will, where 
the anti-money laundering rules so provide, have 
to be comfortable that monies on deposit are 
tax-declared in the home country, failing which 
anti-money laundering reports will need to  
be made. Connected to this will be automatic 
exchange of information agreements, whether  
or not part of comprehensive tax treaties, which 
require information to be automatically exchanged 
regarding the earnings of taxpayers connected  
to countries that have entered into automatic 
exchange agreements. Important to note is that 
anti-money laundering rules will apply even where 
there is no automatic exchange of information yet 
agreed with the relevant home country – but what 
will happen in these cases is not yet clear.

Developments towards global transparency 
include initiatives to require the creation of  
public registers of beneficial ownership. While  
the debate continues, there are moves towards  
this for companies, trusts and other investment 
and asset-holding vehicles. This links closely to 
automatic exchange of information, but some of 
the proposals are over-reactions to the fast pace  
of transparency developments and may carry  
with them many problems over and above the 
challenge to the human right to privacy. 

Where countries have the economic and other 
power to be early on the list for automatic 
exchange of information, these countries will 
benefit their tax systems early on. This is already 

happening in relation to the US, with its roll-out  
of FATCA, and will be the case for many European 
financial centres, and others, as part of OECD  
and EU initiatives.

However, two realities among many must  
be considered. 

First, countries will only have capacity to  
negotiate and enter into a limited number of 
automatic information exchange agreements in  
the short and medium term. The priority will clearly 
be to do so with countries that are pushing this on 
their agenda, and that have the negotiating power  
to force counterparts into such arrangements, like 
the US and certain western European countries. 

Second, many financial centres are adopting 
strategies designed to ‘go slow’, in the sense of 
allowing loopholes in anti-money laundering  
rules (through the requirement of, for instance, 
‘double criminality’, which means that, if something 
would not be a tax offence in both countries 
involved, no reporting arises) and through a 
selective (and sometimes conditional) approach  
to entering into bilateral exchange of information 
agreements. Broadly, the financial services industry 
and financial centres are focusing on the US and 
western Europe as the first countries in respect of 
which tax evasion is being targeted. Low on the 
priority scale are countries most in need of tax 
revenues, those that are developing and that may 
have other problems with their tax systems. These 
countries that are most in need will be the least 
likely to gain in the short or medium term.

ARE ALL COUNTRIES READY FOR 
AUTOMATIC EXCHANGE OF INFORMATION?
While for the moment, anti-money laundering 
rules are generally not being overly enforced when 
it comes to taxpayers from many developing 

Combining the impact of anti-money laundering rules that are effectively  
enforced with bilateral and other automatic information exchange arrangements,  

the amount of undeclared money should be significantly reduced



DECEMBER 2014  WWW.STEP.ORG/JOURNAL33

T A X  T R A N S P A R E N C Y  P H I L I P  M A R C O V I C I

countries, as such rules become better known  
and focused on, the risks to wealth owners from 
fragile countries will increase. The reality is that 
not all countries are actually ready for the full tax 
transparency that the world is working towards. 
What happens where a taxpayer is a resident of  
a developing country whose tax system does not 
respect privacy, meaning that information the  
tax authorities have is improperly made available 
to journalists and others, perhaps including 
kidnappers interested in knowing who has what? 
What if there is corruption in the tax system, and 
tax proceeds are, in part, diverted improperly? 
What if information on an individual’s assets  
and income leads to a corrupt approach, such  
as a bribe to avoid a full tax audit? And what of 
countries that use tax information to attack the 
political enemies of the state?

Taxpayers connected to countries whose tax 
systems are not ready for full transparency will  
be forced into finding ways to avoid new reporting 
and compliance systems, in part relying on the 
insufficiency of the home country tax system to 
fairly tax income. In some cases, taxpayers may be 
encouraged to abandon their residence to avoid 
being taxpayers, something that contributes little 
to the local economy. In other cases, untaxed assets 
might be converted into investments that do not 
attract the tax compliance that passive investment 
portfolios with banks attract – commodities in safe 
deposit boxes, opaque business and real estate 
investments, and so on. Again, that is not 
something that encourages investment in the 
home country that needs it most. Sadly, it is the 
entrepreneurs who can hugely benefit a home 
economy with their knowledge and experience of 
the country that are encouraged to invest abroad 
and find ways to distance themselves economically 
and otherwise from the place they know best. 
Meeting the tax laws of many developing countries 
is simply not an option, given the practicalities of 
how the tax system operates.

STEP and the wealth-management industry have 
a key role to play in helping the world address the 
issue of undeclared money. A continuation of the 

industry’s historically reactive approach to change 
will serve both the industry and wealth-owning 
families badly. There is a need for leadership and 
dialogue, with a focus on outcomes that can benefit 
all stakeholders.

A NON-GOVERNMENTAL APPROACH  
TO EVALUATING COUNTRIES’  
READINESS FOR FULL AUTOMATIC 
EXCHANGE OF INFORMATION
An approach that could address the needs of both 
the home country and the individual taxpayer 
would involve having a suitable non-governmental 
organisation, perhaps Transparency International, 
evaluate the tax systems of countries, measuring 
levels of corruption, misuse of taxpayer 
information and other characteristics relevant  
to the determination of the countries that are 
ready for full tax transparency. 

Where countries are not ready for full 
transparency, financial centres and their banks  
and trust companies could agree to ensure tax 
compliance by identifying the relevant owners  
of assets and income, and agreeing to withhold  
tax on initial capital and annual income, say  
at a figure of 10 per cent. The approach might 
involve an initial ‘entry’ withholding tax on the 
capital value, designed to capture tax that was 
unpaid for prior years, followed by annual 
withholding on realised gains (if the relevant 
country taxes capital gains) and on interest, 
dividend and other income amounts. The  
proceeds of the withholding tax would be 
maintained in a fund that would be made  
available to the home country involved under 
certain conditions. Among these would be 
acceptance by the country involved of the 
withholding tax as a replacement for taxes 
otherwise due, and assurances, perhaps through 
the involvement of third-party independent 
review, that the funds will be properly applied  
for the benefit of the country involved (in other 
words, not for the benefit of individuals in 
government or the tax administration). Because 
the taxpayer would be considered tax-compliant  
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in the financial centre involved (even before the 
country whose taxes are in issue agrees to the 
approach), no anti-money laundering or other 
reports would need to be filed. This would be  
very different from Switzerland’s failed ‘Rubik’ 
strategy – i.e. not a complex system of withholding 
requiring the input of mathematicians, but a 
simple and transparent approach that is attractive 
to taxpayers and that reflects the reality of tax 
collections rather than headline tax rates. Should 
there be withholding at 40 per cent if the effective 
tax collections in the relevant country are at  
10 per cent? 

Most importantly, unlike the Swiss Rubik 
strategy, which initially focused on the UK and 
Germany (two examples of first-world tax systems 
fully ready for automatic exchange of information), 
the withholding approach would be used for 
countries that are not ready for automatic 
exchange of information: countries that do not 
properly protect taxpayer information, where tax 
proceeds are corruptly converted to incorrect use, 
or where the system is otherwise defective. 

On agreeing to accept the funds held for it as 
settlement of tax due in relation to assets subject 
to withholding, the withheld amounts would be 
paid over to the home country. It would also be 
possible to have withheld amounts be the subject 
of disbursement with international oversight, 
something that may be particularly appropriate  
for countries where tax revenues are improperly 
applied. In some cases, the tax withholdings  
might have a role in repayments of outstanding 
international loans or otherwise. 

The objective would be for the withholding 
arrangements implemented to be temporary; at 
such time as the country involved adapts its laws 
and practices such as to be considered ready for 
full tax transparency, automatic exchange of 
information would be implemented, making the 
withholding approach unnecessary. 

The short-term result is immediate revenues  
that can be applied as they need to be, given  
the circumstances of the country involved. The 
medium- and long-term result is an influence  

on what the country needs to do to establish an 
effective and fair tax system that can operate in  
the interests of the country and its taxpayers.

But will issues relevant to countries not  
ready for automatic information exchange be 
smoothly addressed in the years to come? Or  
will the industry and relevant financial centres 
again fail to take leadership?

SHOULD TAX BE THE DRIVER IN ASSET 
PROTECTION AND ESTATE PLANNING?
Historically, there has been an over-emphasis  
on taxation in asset and succession planning – 
something fuelled by advisors focused more on 
bank secrecy than understanding the real needs  
of their clients. These real needs are varied, and 
include needs that are particular to the family 
involved, such as where there is a child who needs 
special protection, as well as needs that are driven 
by the laws and structure of the home country and 
countries of investment. On the latter point, issues 
such as forced heirship, political risk, and many 
others come into the mix.

The over-emphasis on taxation notwithstanding, 
it is critical that wealth owners and their families 
understand their tax position, learning from 
advisors and being guided by them, but not 
allowing them to ‘kidnap’ the family’s wealth, 
keeping the family in the dark about how their  
own structures really work. If the wealth owner 
understands the tax systems of their countries of 
residence, citizenship and investment, they are in  
a better position to guide advisors and make the 
right decisions in the succession process. STEP and 
the industry generally can do more to help educate 
wealth owners to be better consumers of legal, tax 
and estate-planning services.

In relation to how tax systems and planning 
work, it is also important to understand the 
changing world of tax enforcement, and the reality 
that the luxury product offered by the private 
banking industry in the past – secrecy without 
much more – is fast falling away. This has real 
importance not only for families connected to 
countries at the forefront of tax enforcement, such 
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as the US. In some ways, the issue is of even greater 
importance to families connected to countries 
whose tax systems are just developing, and where 
corruption and misuse of tax information is rife. 
The combination of anti-money laundering rules 
and heightened institutional risk is driving 
advisors and intermediaries, such as banks, 
insurance companies, accountants and others to 
turn their clients in to the authorities. A wealth 
owner needs to understand these developing risks. 
And in a world where disparities of wealth are 
increasingly at the forefront of the political and 
social agenda, is ‘hiding the money’ either an 
option or the right thing to do?

I have worked with many wealth owners  
who are in the younger generation, and who,  
on inheriting assets from their parents, have 
negotiated ‘voluntary disclosure’ arrangements 
with tax authorities, essentially coming clean  
on the tax evasion undertaken by earlier 
generations. Costs for this are often higher  
than the costs would have been to the older 
generation had they paid their taxes, and 
undertaken legitimate and legal ways to reduce 
exposures. Was the older generation right in 
believing that they were doing the younger 
generation a favour by salting the money away  
in secret accounts and opaque structures?

The move to tax transparency also brings with  
it the question of privacy, and whether privacy of 
one’s financial affairs can be legally achieved. I am  
a believer that privacy is a human right, and that 

privacy and tax compliance can go hand in hand. 
But it is not always straightforward, and the 
approaches open to wealth owners very much 
depend on their countries of citizenship and 
residence. Importantly, the failure of the industry 
to take leadership on the issue of undeclared  
funds has resulted in bank secrecy, and its ability  
to deliver on the human right to privacy being  
tied to tax evasion. While the misuse of bank 
secrecy needs to be addressed, bank secrecy  
should remain available to those who need it,  
but the industry and the jurisdictions involved, 
looking to the past, have gone pretty far towards 
throwing the baby out with the bathwater,  
allowing bank secrecy and related privacy  
rights to be compromised as part of growing  
tax transparency.

We are in times of enormous change, and in times 
when headline tax rates are probably much higher 
than they should or need to be. In a world of full  
tax compliance, governments would be collecting 
enough revenue to permit tax rates to decline 
substantially, but we are probably several decades 
away from this being able to happen. We are  
also decades away from all governments having  
tax systems that can be trusted; tax systems  
free of corruption and of political misuse of  
tax information; and tax systems where the 
information that the tax authorities hold is  
truly kept confidential. We are also many decades 
away from a global tax system, despite the efforts  
of some countries, meaning that tax competition  
is alive and well. Countries compete for investment 
and business on the basis of their tax systems, and, 
as the world moves to greater tax transparency,  
the role of mobility in tax and privacy planning 
becomes increasingly important. Interestingly,  
the world is also getting smaller, with wealth-
owning families becoming more and more 
international, with either investments in various 
countries, or with family members living in  
various countries and holding various citizenships. 
Mobility, therefore, becomes an important  
element of planning – carefully choosing where  
to be resident and how to manage time spent 

Privacy and tax compliance  
can go hand in hand. But it is  

not always straightforward, and  
the approaches open to wealth  
owners very much depend on  
their countries of citizenship  

and residence
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between different countries. Citizenship can also 
be an issue here, and one that, in the years to come, 
may be more and more important.

While tax is important, and in succession and 
asset-protection planning is a key issue to be 
managed and minimised, it is critical to keep tax  
in its place and not to allow tax planning to drive 
the succession plan and to distract the family  
into allowing tax advisors and tax objectives to 
kidnap the family’s asset-holding and succession 
structures – something that, in my experience, is 
too often the case. I have come across a remarkable 
number of situations where the older generation 
has worked hard to achieve secrecy, managing to 
leave their assets in a messy labyrinth of secret 
structures, facilitating theft and abuse and leaving 
a legacy of mistrust and unresolved tax liabilities to 
their family to sort out.

Tax laws are difficult for anyone to understand. 
Even the most sophisticated tax advisor will  
not have all the answers. Today’s wealth-owning 
families are international families. Different  
family members may live in different countries, the 
family is likely to invest in a number of places, and 
citizenship can sometimes play a critical role in the 
tax picture. Where grandchildren are born and the 
citizenships of sons- and daughters-in-law can all 
have an impact. And the only certainty in the tax 
world is one: the laws will change, and constantly 
do. The wealth-owning family does not need to 
become expert in the tax laws of every country  
that affects them and their investments. Rather, 
the wealth-owning family needs to be able to 
understand the advice they receive from experts, 
and needs to be able to challenge that advice, and 
ask the right questions. Being aware of how tax 
systems work can help families stay in control of 
the succession and asset-protection planning put 
in place for their families.

THE ROLE OF THE INDUSTRY IN 
ENCOURAGING DIALOGUE WITH  
ALL STAKEHOLDERS
The sometimes rough road to tax transparency  
can be smoothed out through dialogue and 

proactivity. It is here that STEP needs to consider 
an ambitious approach to education of not only  
its members, but also the families that STEP 
members serve, and the governments to which 
they are connected.

As governments grapple with reporting and 
tax-paying requirements associated with trusts, for 
example, an important role for industry is to help 
governments understand how their tax collection 
and enforcement objectives can be met while 
respecting legitimate privacy and other reasons for 
which families may choose to use trusts. There are 
many countries, including Canada and the US, that 
have relatively clear tax laws regarding the tax-
paying and reporting responsibilities of trustees, 
beneficiaries, settlors and others interested in trust 
structures. Over the years, the relevant tax rules 
have developed in a way that reflects the ongoing 
need of governments to close loopholes, and to 
ensure that taxes are effectively collected. But, in 
the case of the US and other regimes, this has been 
done in a way that supports the legitimate and 
appropriate use of trusts. Broad tax neutrality in 
the use of trusts is a positive, as is clarity in the  
tax results of using trusts.

There are other countries, such as France,  
that have taken a heavy-handed and destructive 
approach to trusts, demonstrating the 
consequences of a government failing to 
understand how trusts work, and how their 
legitimate use to address the needs of families  
can be entirely consistent with full tax compliance 
and transparency. But it is the industry, and,  
as part of it, STEP, that should be showing 
leadership in helping onshore governments 
address their legitimate taxation needs. That 
means proactive dialogue designed to address  
the needs of all stakeholders.

The failure of offshore governments and the 
wealth-management industry to proactively 
address issues in and around taxation has fuelled 
the relative success enjoyed by the US in its efforts 
to crack down on offshore tax evasion. The 
provocative practices of the offshore world and  
the wealth-management industry triggered a  
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series of steps taken by the US that have opened 
the door to global changes in exchange of 
information and tax enforcement in relation to 
offshore activities. But the lack of cooperative 
strategies has come at a significant cost for not only 
the industry and the families it serves, but also for 
the US itself, which, despite much in the way of 
effort and noise, is still at an early stage of truly 
addressing the issue of offshore tax evasion by US 
residents and, importantly, citizens (with the latter 
being subject to global taxation whether or not 
resident in the US, meaning that there remain 
large numbers of US taxpayers globally whose tax 
affairs remain to be sorted out).

THE US AND SWITZERLAND: FAILED  
SWISS STRATEGIES, BUT HAS THE  
US ACHIEVED ALL THAT IT COULD?
The US took its first major step towards addressing 
offshore tax evasion when it introduced its qualified 
intermediary (QI) system in 2001. The US, through 
the QI system, successfully encouraged banks 
around the world to become its contractual  
partners in tax enforcement, with virtually  
every meaningful private bank having become  
a qualified intermediary, and having been required 
to identify and document US interests in bank 
accounts, whether directly owned or owned 
through, in certain cases, structures. To avoid 
punitive withholding taxes on investments in US 
securities, even the most diehard secrecy-based 
private banks signed up for a complex system  
that required banks globally to learn the nuances  
of US international tax rules. Backed up by 
independent audits, qualified intermediaries made 
many promises to the US under the QI system, and 
all under agreements that were written by the US, 
that could not be negotiated, and that could even be 
changed by the US without the consent of the other 
contracting party (the bank involved). 

Interestingly, rather than entering into 
negotiation and dialogue over the request of the  
US to introduce the QI system, virtually every 
offshore centre and private bank took the defensive 
approach of simply agreeing to move forward with 

the QI system, hoping that it would be the last step 
in tax enforcement. Meanwhile, had there been a 
clear and reasonable request by Switzerland or 
other countries that whatever system the US would 
seek to implement would have to be reciprocal, this 
would have delayed the QI system by years, the 
reality being that the US would have been unable 
to deliver reciprocity, given the operation of its 
own bank secrecy rules and accompanying tax laws 
severely restricting the information available to 
the US tax authorities on non-US owners of bank 
accounts and structures in the US.

Sadly, for many, the QI system was not recognised 
for what it was – a first step in tax transparency,  
not the last step. As can now be seen from the 
growing number of US attacks on private banks, 
particularly in Switzerland, the reaction of some 
banks to the QI rules was to circumvent the efforts 
of the US to stamp out foreign tax evasion by 
passively or actively working with American 
taxpayers to find ways to avoid reporting under  
the QI system. This was not a huge challenge,  
given the clear limits under the QI reporting 
system in and around the question of ‘beneficial 
ownership’, which was determined under US  
tax principles, rather than under local know- 
your-client or other rules. 

Under US tax principles, for example, the 
beneficial owner of a bank account, where the 
account was owned by a properly established  
and managed offshore company, was the company 
itself rather than its shareholders, even if those 
shareholders were US persons. While this did not 
change any other US tax principles associated with 
the tax and reporting requirements of Americans 
owning offshore companies or rules around aiding 
and abetting tax evasion or otherwise, the limits of 
what the QI rules required banks to technically 
document were misinterpreted (or taken 
advantage of ) by what appears to be many banks 
that used the QI system as a road map for how to 
perpetuate offshore tax evasion by Americans.

The abuse of the QI system became clear in the 
US attack on UBS, facilitated by the information 
the US was able to obtain from whistleblowers and 
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others. After USD780 million in fines, and the 
turning over of thousands of US depositors,  
the US scored further tax-collection successes  
with its various voluntary disclosure programmes. 
But were these voluntary disclosure programmes 
real wins for all stakeholders, including banks, 
families and interested governments? Could 
dialogue among stakeholders have led to more 
effective results, and perhaps results that were  
less destructive of lives and businesses?

Information obtained through the UBS case 
played a big part in the next steps taken by the  
US, including its successful rollout of the next  
step in global tax enforcement, the heavy-handed 
FATCA, which was, broadly, a reaction to the 
abuses discovered around the QI rules. From  
a timing perspective, FATCA is well placed to 
become the new global standard in automatic 
exchange of information between countries. 
Interestingly, as with the QI system, the US  
is still unable to deliver real reciprocity, despite 
reciprocity having now been documented  
in bilateral agreements into which the US  
has entered.

Information obtained by the US also led to 
further attacks on private banks, again primarily  
in Switzerland, leading to the destruction of 
Switzerland’s oldest private bank, Wegelin, and 
significant financial, criminal and other challenges 
for a long list of Swiss banks, including Credit 
Suisse and others. 

Along the road, the US Department of Justice 
introduced, in effect, a voluntary disclosure 
programme for Swiss banks, and itself was 
surprised at the significant sign-up to this, with 
over 100 Swiss banks (pretty much one-third  
of the Swiss banking community) applying for 
non-prosecution agreements in exchange for 
disclosures of activities and data around 
undeclared accounts, and the payment of 
significant penalties based on the value of  
accounts not disclosed to the US on certain  
key dates linked to the UBS case. Penalties  
are reduced for clients of the relevant bank  
who apply for voluntary disclosure, meaning  

that the arrangement has the effect of banks 
encouraging their undeclared US clients to  
come clean with the tax authorities.

But, with penalties of between 20 and 50 per  
cent of account balances, is the Department of 
Justice ‘agreement’ with Switzerland a fair one  
for the private banks involved? Was the agreement 
ever really negotiated between the US Department 
of Justice and the financial services community? 
Will some private banks fail as a result of the  
costs of the arrangement? And what of the 
precedent the arrangement sets in terms of  
penalty levels when countries like Germany  
and France see the figures and begin to ask 
themselves what their fair share should be,  
given the volume of undeclared German and 
French assets and income in Switzerland and  
other offshore centres? 

Dialogue and negotiation, with a view to  
coming to approaches that benefit all stakeholders 
may have brought a different result, and maybe 
there remains room for approaches that recognise 
that undeclared money is a global problem  
and not a Swiss problem. There is significant 
undeclared money around the world, and the 
financial centres involved extend from Europe  
to the Middle East to the Caribbean to Singapore 
and Hong Kong, and to the US itself, where  
Miami, New York and other centres provide 
international private banking services to  
clients from Latin America and around the  
world, and often without meaningful checks  
on whether the relevant earnings are declared  
in the home countries of beneficial owners. 

Lack of strategy and cooperation has resulted  
in other lost opportunities for Switzerland and  
the wealth-management industry as a whole. 
Switzerland sought to address some of its 
difficulties in view of the growing attention  
paid to the levels of undeclared funds within  
the wealth-management industry by introducing 
its Rubik strategy. A failure from the outset,  
even the name of the strategy apparently came 
under challenge from the owners of the rights  
to Rubik’s Cube. Switzerland attempted to 
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introduce a very complex (and costly)  
withholding system designed to allow it  
to provide confidentiality to account holders  
while accommodating the tax demands of the 
countries of residence of the account holders 
involved. Among the weaknesses of this poorly 
considered strategy was Switzerland’s approach  
to Germany and the UK as first-takers (with 
Austria, a bank secrecy centre itself, an easier  
party to negotiate with). 

At this period in history, with governments 
focusing on their legitimate rights to tax residents 
and address income inequality, it is hugely 
provocative to propose a solution to undeclared 
money that keeps secret the names of taxpayers, 
particularly in the case of countries such as 
Germany and the UK, whose tax laws are well-
developed and reflect a first-world system of 
protections of taxpayer interests. In simple terms, 
while some may not like the UK and German tax 
systems, the reality is that both are generally free 
from corruption, fair and provide significant 
taxpayer protections in relation to release of 
information and otherwise.

The deal with Germany eventually never  
came to pass because of resistance within the 
German political system. In relation to the UK, 
which had gone forward with the agreement  
with Switzerland, with a view to enjoying  
short-term tax revenues, Switzerland guaranteed 
CHF500 million in taxes to the UK. Ultimately,  
the ambitious tax-collection estimates of the  
UK were not met, and even the guarantee figure 
was not covered by tax withholdings, meaning  
that the Swiss bank community, which had  
shared in the responsibility of meeting the 
guarantee, is bearing the cost. How many  
more mistakes can the Swiss private banking 
community afford?

A complex, costly and failed system, the  
Rubik approach evidences yet another lost 
opportunity for Switzerland to have shown  
global leadership on a global issue – undeclared 
funds. Switzerland’s provocation of the  
UK through its insistence on maintaining 

confidentiality for UK taxpayers led to an 
expensive and unattractive deal for taxpayers  
and, ultimately, for Swiss banks. 

Open, strategic dialogue between stakeholders 
may be a more effective way of addressing the 
changing world. This dialogue is urgent, but, 
despite what some may think given the rapid move 
to transparency, there remain many, many issues 
to resolve, meaning that the opportunity for 
industry to take the leadership remains.

THE LIECHTENSTEIN-UK EXAMPLE:  
THE POSSIBILITIES OF STRATEGY  
AND DIALOGUE
An example of the positive effects of open dialogue 
is the Liechtenstein Disclosure Facility (LDF)  
and the accompanying Taxpayer Assistance and 
Compliance Programme (TACP) put in place 
between the UK and Liechtenstein governments. 
Acting for the Liechtenstein government, I was 
able to initiate the LDF and TACP, with the help  
of the OECD, and eventually a team of advisors  
to Liechtenstein and the UK.

As was stated in the Liechtenstein Declaration  
of 2009, Liechtenstein committed itself to acting  
as a responsible member of the global community, 
contributing to the global effort to help foster 
long-term economic prosperity and the social 
well-being of everybody. As a member state of the 
European Economic Area and part of the European 
single market for financial services, Liechtenstein, 
with its solid and modern bank secrecy laws, was 
uniquely placed to go beyond current standards of 
exchange of information and approaches designed 
to address tax fraud, tax evasion and double 
taxation, without compromising its commitment 
to privacy.

Liechtenstein’s ground-breaking arrangements 
with the UK, which came into effect in September 
of 2009, have proven to be a success for clients of 
Liechtenstein’s financial centre, for the UK and  
for Liechtenstein. These arrangements, which do 
not in any way compromise Liechtenstein’s focus 
on the legitimate privacy rights of clients of its 
financial centre, recognise that countries whose 
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tax and legal systems respect the human right to 
privacy are entitled to ensure that the integrity  
of their tax systems remains intact. 

While it remains to be seen how much in the  
way of taxes will ultimately be collected, the  
UK has revised its initial estimates regarding  
the recovery of tax that the LDF is predicted to 
achieve from an initial figure of GBP1 billion  
to GBP3 billion. A one-year extension to the 
arrangements has been agreed, and the 
relationship between Liechtenstein and the  
UK has gone from strength to strength on  
the basis of their cooperation and foresight.  

The countries entered into a full tax treaty – 
something relatively uncommon for the UK  
to do with a country like Liechtenstein. Most 
importantly, thousands of UK taxpayers have 
resolved their tax affairs favourably using the 
unique approach of the LDF, and it is expected  
that many more wealth owners will make use  
of the arrangements as tax transparency extends 
its reach. 

THE MAIN ELEMENTS OF THE LDF  
AND RELATED ARRANGEMENTS
The arrangements negotiated with the UK  
were based on Liechtenstein’s evaluation of  
the UK’s approach to respecting taxpayer  
privacy and its commitment to putting the 
interests of its taxpayers foremost. Based on  
these factors, Liechtenstein agreed to full 
transparency in relation to UK taxpayers,  
and to an approach designed to respect the  
UK’s legitimate right to have access to the  
names of those taxpayers using the Liechtenstein 
financial centre. As Liechtenstein committed  
to the UK on the objective of ensuring that no 

UK-connected taxpayer would be able to use  
the Liechtenstein financial centre without  
being fully tax-compliant, the arrangements 
ensure that any taxpayers not wishing to avail 
themselves of the many benefits of the 
arrangements will exit Liechtenstein. 

Key elements of the LDF are as follows:
• The TACP, providing, among other things, a 

comprehensive commitment from Liechtenstein to 
ensure that UK taxpayers using the Liechtenstein 
financial centre are compliant with their UK tax and 
reporting obligations. Critically, this commitment, 
backed by agreed review, notice and audit procedures, 

covers not only banks but a wide range of service 
providers in Liechtenstein, including trust companies. 
Specifically covered by the TACP are all forms of 
trusts, foundations, companies and certain other 
vehicles, the objective of the arrangements being that 
‘grey areas’ be addressed up front and pragmatically.

• Documentation of the arrangements with the UK 
included a Memorandum of Understanding, a  
Joint Declaration (which has since been followed  
by supplementary Joint Declarations clarifying  
issues remaining to be addressed) and a tax 
information exchange agreement designed to  
facilitate the terms of the arrangements between  
the two countries and to encourage the use of the 
Liechtenstein financial centre by those considering  
the benefits of voluntary disclosure.

• The LDF provides UK taxpayers who need  
to regularise their tax affairs with an attractive, 
simplified approach to voluntary disclosure. The  
LDF provides for assurance against criminal 
prosecution, very favourable penalty and time 
limitations, simplified calculations of tax payable  
where complex structures are in place, a ‘bespoke’ 
service from HMRC for those considering use of  

Thousands of UK taxpayers have resolved their tax affairs favourably using the 
unique approach of the LDF, and it is expected that many more wealth owners will 

make use of the arrangements as tax transparency extends its reach
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the LDF and for their advisors, and a number of  
other benefits.

• Recognising that the success of the TACP and LDF 
would require the full cooperation of Liechtenstein’s 
banks, trust companies and other intermediaries, the 
arrangements with the UK include assurances against 
prosecution for past practices, as well as training and 
other support designed to assist Liechtenstein’s 
financial intermediaries to adapt and thrive in a  
tax-transparent world, while preserving and enhancing 
the privacy rights of clients of its financial centre.

• Recognition of and clarity on the treatment of 
Liechtenstein vehicles, such as insurance structures, 
foundations, Anstalts, trusts and others, and a 
commitment by the UK to assist Liechtenstein  
in the development of new products designed  
to address the needs of the clients of its financial 
centre in a manner that provides tax-transparent 
privacy – that is, the full protection of privacy  
rights, while tax compliance in the home country  
is assured.

• In recognition of Liechtenstein’s objective of becoming 
the financial centre of choice for tax-compliant clients, 
the UK agreed to extend the benefits of the LDF  
to wealth owners with no previous connection to 
Liechtenstein, thereby allowing Liechtenstein’s 
financial centre to expand its client base, and the  
UK to ensure that the maximum number of taxpayers 
can regularise their tax affairs. Most importantly,  
the interests of UK taxpayers being foremost, the 
arrangements were designed to be inclusive of all 
seeking to regularise their tax affairs on the most 
attractive terms possible.

It is interesting to contrast the approach  
of the LDF/TACP and its results for all 
stakeholders with the failed Rubik effort of 
Switzerland and the approach of the US in its 
attacks on offshore tax evasion. For the UK,  
the LDF/TACP provided a full assurance  
against the misuse of Liechtenstein bank  
secrecy, with a guarantee that the Liechtenstein 
financial centre would not be used to shelter 
undeclared UK taxpayers. For the families 
involved, a sympathetic approach to voluntary 
disclosure and the choice of leaving the  

jurisdiction encouraged many to do the right  
thing and come clean. For Liechtenstein and  
its banks and trust companies, liabilities for  
past practices were dramatically reduced, and  
the system encouraged new relationships with 
UK-connected families to be developed, as  
well as introducing clarity on the treatment  
of Liechtenstein trusts, foundations and other 
wealth-planning tools.

Despite its ‘win-win-win’ approach, the  
LDF/TACP was not pursued by Liechtenstein  
or other offshore centres early on as a model.  
More recently, it has been used by the UK and  
its dependent territories, but Liechtenstein  
and others may have missed the chance to  
take leadership. This reflects the fact that  
STEP has a real role to play in balancing the  
reality that industry players may be more  
focused on preserving the past than on shaping  
the future.

THE WAY FORWARD
What the world needs is a proactive, rather  
than defensive, approach to tax transparency, 
designed to provide significant long-term  
benefits to affected families, offshore centres,  
the wealth-management industry and to  
countries seeking to enforce their legitimate  
right to tax revenues.

There are many open issues as the world  
moves to tax transparency; and the challenges  
to rights to privacy and personal security will 
increasingly come to the forefront. How trusts 
should be reported and taxed is high on the  
agenda of countries worldwide, and a failure  
of the industry to take leadership here will  
result in the adoption of policies that not only 
discourage the use of trusts, but that may 
compromise the interests of the governments  
that are themselves seeking to address their  
use. An important practical area associated  
with the inclusion of tax crimes as a predicate 
offence in anti-money laundering rules relates  
to what happens when a bank or trust company 
files a suspicious transaction report relating  
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to undeclared funds that are linked to the  
tax system of a country that misuses tax 
information or where corruption and instability 
otherwise puts the taxpayer at risk. Is it right  
that anti-money laundering rules should put 
individuals and their families at personal risk  
in terms of kidnapping, political oppression  
and corruption?

Perhaps the right way forward is for countries 
deserving of full tax transparency to be given  
more than they ask for in relation to exchange  
of information, in exchange for a number of 
benefits, such as was the case for the LDF/ 
TACP. But, for countries not yet ready for full 
transparency, full automatic exchange and other 
promises should really only be offered if and  
when legal and tax systems protect privacy and  
the legitimate rights and interests of taxpayers.  
For these countries, a simple and confidential 
withholding tax approach, as outlined above,  
could be the answer. As countries implement 
anti-money laundering rules that include tax 
offences, the demand for a confidential and safe 
way to be compliant will increase – simply put, 
taxpayers from countries with corrupt legal  
and/or tax systems will fear having their assets  
and structures in countries where suspicious 
activity reports may find their way to their  
home country. A simple withholding system 
(including the voluntary elements of this)  
could provide an ideal solution for many.

But are offshore centres and the wealth-
management industry ready to take proactive 
leadership? Or will we see more in the way of 

defensive and backward-looking approaches to the 
global issue of undeclared funds?

It is time for STEP to take a big step.
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